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STATEMENT OF IDENTITY, INTEREST, AND AUTHORITY TO FILE 

Jason Crowell is a member of the California State Bar and managing partner 

of Peace Crowell Limited Liability Partnership (“Peace | Crowell”), the firm which 

submits this brief amicus curiae.  Neither he nor Peace | Crowell have any financial 

or client interest in the outcome of this litigation, and no counsel for a party has 

helped write this brief or contributed money to the cost of its preparation or 

submission. 

Peace | Crowell is a boutique law firm that represents developers and 

government entities in business and transactional matters both domestically in the 

United States and internationally.  In connection with that transactional practice, 

Peace | Crowell regularly advises clients in relation to non-disclosure and 

confidentiality agreements to facilitate trade and transactional negotiations.  In 

addition, many of Peace | Crowell’s projects involve matters of critical national and 

international significance the secrecy of which is guarded and highly regulated by 

host and sponsoring governments, and as a firm Peace | Crowell regularly enters into 

confidentiality agreements and non-disclosure undertakings to support this aspect of 

its own business.  Speaking from its experience with confidentiality agreements and 

non-disclosure undertakings, Peace | Crowell argues that enforcing a preliminary 

injunction based upon contract claims under the confidentiality agreement at issue 

in the instant case would set a troubling precedent for the reasons set out in this brief. 
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This brief amicus curiae is timely filed following the filing of Appellant’s 

Opening Brief on April 18, 2016.  All parties have consented to the filing of this 

brief. 

SUMMARY OF ARGUMENT 

This case involves many polarizing issues touching on First Amendment 

freedom of speech along with various public policy considerations.  The issues are 

so important that there have been multiple Congressional hearings pertaining to 

Planned Parenthood’s practices surrounding the very matters that are the subject of 

the information that Appellee, the National Abortion Federation (“NAF”), seeks to 

protect from disclosure in the instant case.1  While such public policy and free speech 

issues are highly important to the court’s consideration, they are already addressed 

in detail in briefs submitted by the parties and other amici curiae.2  The sole focus 

of this brief is to examine NAF’s contract claims and explain why a preliminary 

injunction is an inappropriate remedy for an alleged prospective contractual breach 

of the confidentiality agreement at issue.   

                                                             
1  Following the release of the Human Capital Project videos, Congress has met 

five times to discuss the allegations that Planned Parenthood is selling fetal tissue 

for profit, which is illegal under federal law.   

2  For purposes of our analysis, we assume the existence of important public policy 

and free speech issues, as evidenced by the aforementioned Congressional 

hearings, but do not address them in detail. 
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Injunctive relief is an extraordinary remedy, and should only be applied under 

exceptional circumstances.  This is particularly true when the injunction would 

operate as a prior restraint by the court on otherwise protected speech as a remedy 

for a private contractual dispute.  In a situation where parties agree in a 

confidentiality agreement to boilerplate terms prospectively consenting to injunctive 

relief as an appropriate remedy for breach, the court is not bound by the parties’ 

private contract but instead has discretion in exercising the extraordinary power of 

enjoining speech.  The contract claims in this case are not about whether the 

confidentiality agreement is a binding contract; instead, the issue is whether the court 

should exercise its discretionary power to restrain speech on the basis of such a 

private contract in circumstances where significant public policy considerations are 

at issue and other remedies would be available if a contractual breach and resulting 

harm are in fact proven. 

The court should not uphold the lower court’s award of injunctive relief either 

wholly or partly on the basis of boilerplate provisions of the confidentiality 

agreement, because NAF has not demonstrated the unsuitability of alternative 

remedies that would be available for any breach of the confidentiality agreement 

proven during trial.  NAF has not established that it is likely to suffer irreparable 

harm from the proposed dissemination of videos and information from NAF’s 2014 

and 2015 annual meetings (“NAF’s Annual Meetings”), nor has NAF demonstrated 
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that the harm, if any, would cause the balance of the equities to tip in favor of the 

extraordinary application of the court’s power to restrain Appellants’ participation 

in an open dialogue on important social and political matters. 

With these considerations in mind, Amicus Curiae argues in support of 

Appellants’ Opening Brief. 

DISCUSSION 

The court is not required to invoke its power to award equitable remedies on 

the basis of the parties’ agreement to boilerplate provisions calling for 

injunctive relief.  Rather, the court should refrain from exercising its 

discretionary prerogative to enjoin otherwise protected speech in cases where 

injunctive relief would chill a party’s participation in public dialogue on 

important societal issues, where alternative remedies would be available if a 

breach of contract and damages can be proven, or where public policy 

considerations weigh in favor of permitting a party to speak despite boilerplate 

contract terms calling for injunctive relief. 

Although parties may have a contract that calls for injunctive relief, a court is 

not required to apply that equitable remedy.  See Grail Semiconductor v. Mitsubishi 

Elec. & Electronics USA, 225 Cal. App. 4th 786, 801 (2014).  Before applying 

injunctive relief, the court should consider the extraordinary nature of equitable 

remedies.  Moreover, a court must reject a contract clause that calls for an equitable 

remedy if it is against public policy or if there is an adequate remedy at law.  DVD 

Copy Control Assn., Inc. v. Kaleidescape, Inc., 176 Cal. App. 4th 697, 726 (2009).   

As applied to the instant case, we argue that the court should deny injunctive 

relief on breach of contract grounds because: (i) the incremental risk of harm arising 
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from the disclosure is not so great as to make injunctive relief the appropriate 

remedy; (ii) there is an adequate remedy at law; and (iii) public policy issues weigh 

against enforcing a preliminary injunction. 

A. The court should not uphold the injunction because NAF has not 

established that it will suffer irreparable harm as a direct result of 

Appellants’ disclosure.   

The court should not uphold the preliminary injunction because NAF has not 

shown that it is likely to experience irreparable harm.  Moreover, even if there is 

irreparable harm, which we argue there is not, there is not a sufficient causal 

connection between the harm and Appellants’ conduct.   

1. NAF has not demonstrated irreparable harm.   

“‘A plaintiff seeking a preliminary injunction must establish that he is likely 

to succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction 

is in the public interest.’”  Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 

1131 (9th Cir. 2011) (quoting Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7 

(2008)).  In other words, not only must the party seeking to enjoin speech on the 

basis of a confidentiality agreement show that the speech in question would cause 

irreparable harm, but also that (1) such party is a contractual beneficiary of the 

confidentiality undertakings under the applicable confidentiality agreement at issue, 

the breach of which such party is likely to succeed in proving, (2) such party to the 
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confidentiality agreement is likely to suffer irreparable harm as a result of its breach, 

and (3) the resulting harm is so significant in nature that on the balance of the equities 

preventing that harm outweighs the other party’s First Amendment rights and any 

interests of the public in the speech to be enjoined.   

To analyze the irreparable harm prong of the preliminary injunction test, it is 

important to establish a reference point.  Human Capital Project videos are already 

in the public domain otherwise than through any breach of the confidentiality 

agreement, and anybody with an internet connection can access them.3  Also, the 

Order Granting Motion for Preliminary Injunction acknowledged that “this sort of 

information is already fully part of the public debate over abortion.”  With videos 

and information already in the public domain, we dispute the notion that NAF will 

suffer any irreparable harm if footage from NAF’s Annual Meetings is released, as 

the harm, if any, would be merely incremental.     

To the extent any such incremental harm is actually suffered and a causal 

connection is established and culpability in the form of contractual breach is proven, 

NAF will be able to seek other judicial relief at the conclusion of full fact finding 

                                                             
3  As the district court acknowledged, “the videos released by [Center for Medical 

Progress] as part of the [Human Capital Project] do not contain information 

recorded during the NAF Annual Meetings.”  Because they do not pertain to 

information obtained at the NAF Annual Meetings, such videos are outside the 

scope of information expressed to be covered by the confidentiality agreement 

itself. 
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proceedings.  To invoke the court’s extraordinary power to silence speech in the face 

of First Amendment and other public policy considerations in a case such as the 

instant case, which involves merely incremental disclosure of information already in 

the public domain in relation to a topic of significant social and political importance, 

is beyond the balance of equities.   

We also note that the widely accepted intent of boilerplate clauses in 

confidentiality agreements such as that signed by Appellants is to protect the specific 

parties signing the confidentiality agreements from onward disclosure of their trade 

secrets or other proprietary information that, if leaked into the public domain, would 

so erode competitive advantage or the value of trade secrets or intellectual property 

as to be impossible to compensate through monetary damages.  See Netlist Inc. v. 

Diablo Techs., Inc., Case No. 13-cv-05962-YGR, 2015 U.S. Dist. LEXIS 3285, at 

*40 (N.D. Cal. Jan. 12, 2015) (enforcing a preliminary injunction based on a non-

disclosure agreement and irreparable harm related to intellectual property).  

However, NAF relies on arguments related to the potential for threats made to 

individuals who are not parties to the confidentiality agreement at issue rather than 

asserting and demonstrating the likelihood of irreparable harm to NAF itself or its 

business interests or trade secrets.  Moreover, it is hard to see how NAF could 

successfully make such an assertion in a circumstance where disclosure is 

incremental to information already in the public domain.  As discussed in more detail 
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in Part B of this brief below, the only harm that NAF has asserted that it may itself 

suffer is the cost of additional security at its events, which is capable of 

compensation through damages if proven and is not the type of irreparable harm that 

warrants injunctive relief. 

2. NAF has not established a causal connection between the 

alleged prospective breach of contract and irreparable harm 

to NAF.   

 To satisfy the requirements for a preliminary injunction, courts must require 

the showing of “a sufficient causal connection” between the irreparable harm and 

the specific conduct or disclosure for which an injunction is sought.  Perfect 10, Inc. 

v. Google, Inc., 653 F.3d 976, 982 (9th Cir. 2011).  However, the threats and 

harassment alleged by NAF against individual participants in its meetings occur as 

a result of those individuals’ voluntary participation in a provocative industry.  The 

reactions of certain segments of the population at large to such individuals’ 

participation in that industry should not be attributed to the Appellants’ incremental 

disclosure of information that is already widely in the public domain.  To hold 

otherwise would potentially set a precedent under which unsavory organizations, 

such as the Ku Klux Klan (“KKK”) for instance, could require meeting participants 

to sign a confidentiality agreement and then invoke the court’s power to silence 

speech about activity discovered at those meetings that is both contrary to public 

policy and potentially illegal on the basis that other individual meeting participants 
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(who are not directly party to the confidentiality agreement) might receive threats 

from unrelated parties owing to their affiliation with the KKK.  We do not mean to 

suggest that NAF, as an organization, is similar to the KKK, but we struggle to 

differentiate the holding of the lower court from such a scenario.   

The videos in question contain content from NAF’s Annual Meetings with 

NAF’s own members.  If there is an increase in harassment, threats, and violence 

directed at individuals employed by or otherwise associated with NAF’s members, 

as NAF alleges, it is the nature of NAF’s participation in a provocative industry and 

the reactions, sometimes illegal, of the public at large that are the cause of these acts 

– neither of those causes should be attributed to Appellants nor should the existence 

of those causes be grounds for the court to silence Appellants’ otherwise protected 

speech on the basis of an alleged prospective breach of contract.  Appellants are 

merely attempting to disseminate footage of NAF’s activities, which are believed by 

Appellants to evidence activity that is illegal, contrary to public policy embodied in 

the laws that construe such activity as illegal, and worthy of dissemination to support 

an important public debate on abortion and the sale of fetal tissue.    

B. The court should not enforce an injunction because there are 

adequate legal remedies. 

Injunctive relief is only available when legal remedies are inadequate.  Duke 

v. Nelson, 762 F.2d 1318, 1330 (9th Cir. 1985).  In addition, “[a] plaintiff is not 

entitled to an injunction if money damages would fairly compensate him for any 
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wrong he may have suffered.”  Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 

579, 595 (1952).  

 In the instant case, there would be adequate legal remedies for the harm 

alleged by NAF if it succeeds in its contract claim for breach of the confidentiality 

agreement following full adjudication of the case.  NAF has alleged that individuals 

who have participated in its meetings and business have faced increased harassment 

and threats, and as a result NAF has been forced to implement additional security 

measures.  Those increased security measures have a quantifiable cost that are 

capable of remedy through monetary damages if NAF is successful in its breach of 

contract claim. 

 Moreover, claims that individuals associated with NAF’s meetings and 

business would be subject to increased harassment, threats and violence as a result 

of disclosure by Appellants are relevant to NAF’s contract claim under the 

confidentiality agreement only insofar as NAF can show they cause harm to NAF 

itself.  Based on the four corners of the confidentiality agreement, the confidentiality 

agreement represents a bilateral contract between NAF and Appellants,4 and no 

other third parties.  To illustrate, the enforcement clause of the confidentiality 

                                                             
4  The question of whether all Appellants are parties to and bound by the 

confidentiality agreement presents complex issues of contract and corporate law 

which are beyond the scope of this brief.  Without conceding the issue, this brief 

assumes for the sake of argument that all Appellants are parties to and bound by 

the terms of the confidentiality agreement. 
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agreement reserves exclusively to NAF the right to take legal action to seek redress 

for violation of the confidentiality agreement.  Similarly, Section 3 of the 

confidentiality agreement grants NAF the exclusive and unilateral right to provide 

written permission for Appellants to disclose NAF conference materials to third 

parties.  Sections 4 and 5 of the confidentiality agreement grant similar contract 

rights to NAF exclusively, and not any third party.   

To be recognized as a third party beneficiary, an individual “must show the 

contract was made expressly for his or her benefit.”  R.J. Cardinal Co. v. Ritchie, 

218 Cal. App. 2d 124, 135 (1963); City of San Francisco v. Western Airlines, 204 

Cal. App. 2d 105, 120 (1962).  “‘[Expressly]’ means ‘in an express manner; in direct 

or unmistakable terms; explicitly; definitely; directly.’” R.J. Cardinal Co., 218 Cal. 

App. 2d at 135; see also Watson v. Aced, 156 Cal. App. 2d 87, 91-92 (1957).  “[An] 

intent to make the obligation inure to the benefit of the third party must have been 

clearly manifested by the contracting parties.”  Shutes v. Cheney, 123 Cal. App. 2d 

256, 262 (1954).  As such, no third parties, including the individuals who attend 

NAF’s meetings, are beneficiaries of the confidentiality agreement; if the 

confidentiality agreement was intended to protect the interests of individual meeting 

participants, then the agreement would have been written with such rights in mind 

and would not have reserved all rights and discretionary approvals exclusively to 

NAF. 
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As a result, NAF is the sole beneficiary of the non-disclosure undertakings 

under the confidentiality agreement and the only harm it alleges that it has suffered 

or will suffer is the cost of additional security, which would be compensable by a 

damages award.   

CONCLUSION 

In the instant case, the enforcement of equitable relief as a breach of contract 

remedy is outweighed by public policy calling for an open discussion about 

potentially illegal activity occurring in an industry that is at the heart of a vitally 

important social and political debate.  If an injunction is allowed to stand, there will 

be a chilling effect on speech that concerns matters of public importance.  Public 

policy should encourage an open dialogue surrounding issues of the type of potential 

criminal activity exposed in the materials Appellants wish to disseminate, including 

the sale of fetal tissue, the altering of abortion procedures to obtain fetal tissue for 

research, the commission of partial birth abortions, the acquisition of fetal tissue 

without maternal consent, and the killing of babies born alive following abortion 

procedures.  Also, abortion is an important topic of great public interest, as 

evidenced by the U.S. Supreme Court’s rulings on the matter, and the public should 

have access to the NAF materials, which are highly relevant to the topic of abortion.  

In light of the relevant public policy concerns, the court should refrain from applying 
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its equitable powers to enjoin Appellants’ participation in and contribution to such 

speech. 

NAF cannot show that the balance of equities tips in its favor in respect of its 

claims for breach of the confidentiality agreement.  NAF’s argument is largely based 

on harm for which monetary damages are appropriate.  Moreover, NAF may try to 

argue that its members will experience harassment, threats, and violence, however, 

those individuals are not parties to or beneficiaries of the confidentiality agreement.  

In respect of its breach of contract claim, NAF has not shown that the balance of 

equities tips in favor of injunctive relief.  There is no trade secret or intellectual 

property or other intangible thing of business value that must be protected by 

secrecy; instead, the speech that NAF seeks to restrain concerns investigative 

information on an important social topic that amounts to an incremental disclosure 

of information that is already in the public domain.  In sum, under these 

circumstances, Appellants should have the right to participate in this discussion and 

should not be restrained when money damages would available to remedy any harm 

that NAF alleges it may suffer as a result of any breach of the confidentiality 

agreement. 
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Therefore, the court should reverse the district court’s Order Granting NAF a 

Preliminary Injunction. 

 

     Respectfully submitted, 

Dated: April 25, 2016   /s/ Jason Crowell   

     Jason Crowell, CA State Bar # 228629 

     Peace Crowell Limited Liability Partnership 

     3625 5th Avenue 

     San Diego, CA 92103 
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